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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In substantially identical private letter rulings, PLRs 201105026 and 201105027, 
the Internal Revenue Service has determined that a stock life insurance company’s 
inclusion of a rider in a long-term care insurance contracts will not cause the contracts to 
be treated as providing additional insurance beyond long-term care services under section 
7702B of the Revenue Code.  Therefore, all premiums paid to contracts with the rider will 
be considered premiums for long-term care insurance. 

In our Bulletin No. 06-101, we reported on the changes made by the Pension Protection Act of 2006 
(the Act) to the rules applicable to long-term care insurance.  Under the Act, as reflected in new Code 
section 7702B, “qualified” long-term care contracts will generally be treated as tax-free accident and health 
contracts.  Under section 7702B(b)(1)(A), a qualified long-term care insurance contract is an insurance 
contract under which “the only insurance protection provided . . . is coverage of qualified long-term care 
services.”  

The Act specifically permits long-term care riders on annuity contracts and provides that the long-
term care component of a life insurance or annuity contract will generally be treated as a separate contract.  
This important rule allows this type of rider to maintain its tax qualified status under section 7702B. (See, 
e.g., PLR 200919011, discussed in our Bulletin No. 06-101.) The Act provisions are effective generally for 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-15A.pdf
http://www.aaluwr.org/majorrefs/Ref11-15B.pdf
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contracts issued after December 31, 1996, but only with respect to taxable years beginning after 
December 31, 2009. 

In PLRs 201105026 and 201105027, “Taxpayer” is a stock life insurance company that is the issuer 
of certain qualified long-term care contracts (“Contracts”) that comply with the requirements of section 
7702B.  Taxpayer has proposed to issue “Rider,” by either including it on Contracts to be issued or adding 
it to certain in-force Contracts.  

Under the Rider, Taxpayer will provide the policy holder with access, through various print and 
electronic means, to information pertaining to health, wellness, and long-term care that promotes and 
encourages a healthy lifestyle. Additionally, information about long-term care and other health care 
services that the policyholder may separately purchase from third-party sources will be provided. The 
purpose of providing such information is to either facilitate the provision of long-term care services or 
reduce the incidence or severity of any future need for long-term care. This information will be provided 
regardless of the policyholder’s health; i.e., no “insurable event” need have occurred.  

The Rider also sets forth a voluntary incentive program (at no additional charge) for policyholders 
to maintain wellness. If the policyholder participates in certain periodic health assessments to be offered by 
a third-party, and satisfies certain medical criteria (e.g., a prescribed “body mass index” score) that 
evidences healthy living, the policyholder will be entitled to any incentive benefit Taxpayer may declare, 
such as a premium discount or increase in benefits. As part of the assessment, information customized to 
the policyholder’s particular circumstance may be provided. The extent and scope, including termination, 
of this program is at Taxpayer’s discretion.  

In some instances, the Rider will be offered in an alternative form without the voluntary incentive 
program.  

On these facts, the Revenue Service issued the following rulings: 

Ruling 1. The inclusion of a Rider in a Contract will not cause the Contract to be treated as 
providing insurance coverage other than of qualified long-term care services within the meaning of section 
7702B(b)(1)(A).  The Service explained that, although neither the Code nor the regulations define the terms 
“insurance” or “insurance contract,” the U.S. Supreme Court has explained that, in order for an 
arrangement to constitute insurance for federal income tax purposes, both “risk shifting” and “risk 
distribution” must be present.  In addition, the arrangement must constitute insurance in the commonly 
accepted sense.   

Section 7702B was enacted to “provide an incentive for individuals to take financial responsibility 
for their long-term care needs. [Section 7702B] therefore generally provides favorable tax treatment with 
respect to long-term care insurance contracts and services meeting [ section 7702B’s] requirements.”  In 
essence, the Service reasoned, the Rider allows the Contract to be implemented based on the risk profile of 
the policyholder. It would be inconsistent with the stated goal of section 7702B to deny qualification to a 
long-term care insurance contract because it provided ancillary mechanisms aimed at minimizing long-term 
care needs. Accordingly, the ruling concludes, the inclusion of a Rider, in either form, in a Contract will not 
cause the Contract to be treated as providing insurance coverage other than of qualified long-term care 
services. 

Ruling 2. All premiums paid for a Contract that includes a Rider are premiums for a qualified 
long-term care insurance contract. 

Under section 7702B(a)(4), the general rule is that amounts paid for a qualified long-term care 
insurance contract providing for certain per diem payments to the insured shall be treated as payments 
made for insurance for purposes of section 213(d)(1)(D) (relating to the deductibility of medical expenses).  
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Section 7702B(b)(2)(A) provides that “per diem” payments without regard to the expenses incurred 
will not disqualify a contract under section 7702B(b)(1)(A) or (B). Under section 7702B(b)(1)(A), a 
qualified long-term care insurance contract provides only coverage of qualified long-term care services. 
Qualified long-term care services are defined by section 7702B(c)(1) as being those required by a 
chronically ill individual pursuant to a plan of care prescribed by a licensed health care practitioner.  

The ruling concludes that the information and incentives provided by the Rider are not insurance 
benefits but are a loss prevention program consistent with the purpose of section 7702B as explain in 
connection with Ruling 1. The amount of consideration paid for the Contract that could be allocated to this 
program should not be recharacterized as something other than an amount paid for a long-term care 
insurance contract.  

Any AALU member who wishes to obtain a copy of PLRs 201105026 and 201105027 may do so 
through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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